UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
SOUTHEASTERN DI VI SI ON
UNI TED STATES OF AMERI CA,
Pl ai ntiff,

No. S1-1:06 CR 134 CDP
DDN

V.

DENNI' S DI NW DDI E,

N N e e e N N N

Def endant .

REPORT AND RECOMVENDATI ON
OF UNI TED STATES MAG STRATE JUDGE

This action is before the Court upon the pretrial notions of
def endant Dennis D nwi ddi e which were referred to the undersigned United
States Magi strate Judge pursuant to 28 U.S.C. 8 636(b). An evidentiary
hearing was hel d on Septenmber 14, 2007. !

MOTI ONS TO SUPPRESS EVI DENCE
Def endant Denni s D nwi ddi e has noved to suppress statenents (Doc.

223), to suppress evidence (Docs. 224 and 245), and to suppress
identification (Docs. 231 and 259). Fromthe evidence adduced at the
hearing, the undersigned nmakes the following findings of fact and
concl usi ons of | aw

FACTS

Controll ed Delivery of the Marijuana

1. I n January 2006, C arksville, Tennessee, Police Detective Tim
Anderson becane involved in a nmarijuana investigation, when Det.
Anderson received a phone call from an officer in Texas. The Texas
officer had intercepted a couple of Federal Express packages after a
drug trained dog had alerted to the packages. The Texas officer
obt ai ned a search warrant and found that the packages contai ned between

1At the conclusion of the hearing counsel for defendant asked for
an opportunity to file witten menoranda after a transcript of the
proceedi ngs was prepared. The transcript was filed on Cctober 1, 2007.
The final post-hearing nenorandumwas filed on Decenber 13, 2007. (Doc.
328.)



fifty and fifty-five pounds of marijuana. The Texas officer forwarded
t he packages to Det. Anderson because they were addressed to a | ocation
in Carksville, Tennessee.

2. Det. Anderson received the marijuana packages and on January
27, 2006, undercover agent Scott Hendrickson conducted a controlled
delivery of the packages to the destination address, 376 South
Lancaster, Apartment 266 in Carksville, Tennessee. The controll ed
delivery involved the i ssuance and executi on of a search warrant for the
sanme | ocati on. Barbara Dinwiddie, later identified as the sister of
Dennis Dinwi ddie, signed for and accepted the packages when they were
delivered, but signed her name as Debbie Bryant. Det. Anderson was in
the parking lot of the apartnent conplex at the tine of the delivery,
approxi mately 150 yards away. Fromthe parking lot, he could see the
front door of Apartnment 266. O her officers were | ocated throughout the
complex. Officer Frederick Mcdintock was closer than 150 yards from
the apartnent, while other officers were farther away.

3. After the packages were accepted, the officers did not
i medi ately execute the search warrant. First, they established
surveillance on the residence to determ ne whether anyone else was
involved with the packages. Wthin m nutes of the undercover agent’'s
delivery, Det. Anderson observed Dennis D nw ddie enter Apartnent 266.
Dennis Dinwiddie left the apartnent shortly after he arrived. \Wen he
left, he was seen to be carrying a white piece of paper, believed to be
one of the shipping receipts for the Federal Express packages. An
of fi cer broadcast over the radio a description of Dinwi ddie carrying the

recei pt.

4, After Dennis Dinwiddie left the apartnment, the officers
remained in their positions and waited. During that time, Barbara
Dnwddie also left the apartnent. When she returned, she was
acconpani ed by her brother, Christopher, and her nother, Carolyn. The
officers continued to wait. About two hours after delivering the
packages, the officers executed the search warrant. Three or four
of ficers, including Det. Anderson, executed the search warrant.

Ander son knocked on the door, and when Barbara Di nw ddie opened the
door, he identified hinself, stated he had a search warrant for the
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residence, and stepped inside the apartnent with the other officers.
The officers did not have their guns drawn.

5. When the officers entered the apartnent, Barbara D nw ddie
and her nother and brother were in the apartnent. The officers
expl ai ned they had a narcotics search warrant and gave Barbara a copy
of the warrant. No one was handcuffed during the entry. The officers
searched Barbara, Christopher, and Carol yn Di nw ddie. The officers
spoke with Barbara Dinwddie and told her they were searching the
apartment in connection with the packages. She responded that she did
not know anyt hi ng about the packages. The officers then asked Carol yn
Dinwiddie if she knew anything about the packages. She said she did
not . The officers did not threaten Carolyn or tell her to ask her
daughter to cooperate with the investigation. Dennis D nw ddie was not
present when the officers spoke with his nother and his sister.

6. The three Dinwi ddies were originally seated in the kitchen.
After the officers finished searching the living room they told the
Di nwi ddi es they could nove to the living room and sit on the couch.
Soon after the officers’ entry, the officers concluded the famly was
not involved and told them they were free to |eave. Christopher and
Carolyn indicated they wanted to stay with Barbara. The officers did
not arrest Barbara D nw ddi e because the investigation was ongoi ng and
an arrest could jeopardi ze the investigation going forward.

7. The officers found and seized the two packages Agent
Hendri ckson had delivered. The boxes were just inside the front door
of the residence, sitting on the floor.

8. While Det. Anderson was in Apartnent 266, Dennis D nw ddie
returned to the parking |l ot of the apartnent conplex. At the tine, Det.
Anderson was still in the D nw ddie apartnment and did not personally
observe Dennis return. Three officers were still in the parking |ot,
and other officers were in vehicles, waiting to see if anyone returned
to the conplex. Det. Anderson had asked the officers to be in a
position where they could observe if Dennis Dinwiddie returned to the
apartnment conplex, and asked the officers to approach Dinwiddie if and
when he returned. Anderson indicated to the officers that he wanted the
encounter to be consensual if possible.
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9. Sergeant Janmes Bert Cdinard of the Cdarksville Police
Departnent nmet Dennis Dinwi ddie on the sidewal k outside of Building 26
at the Ochard Park Apartments. When Dinwiddie first drove up to the
apartnent conplex, three officers approached him Oficers notified
Sgt. dinard, who was inside the apartnment, by radio that D nw ddi e was
pulling up to the apartnent conmplex, and he left the apartnent
i medi ately. Wen Sgt. Cinard arrived, D nw ddie was standi ng behind
the car, talking with Agent Maci as.

10. During the encounter in the parking |lot, Dennis D nw ddi e was
not restrained or handcuffed. He was not formally arrested or told he
was under arrest. Sgt. Clinard infornmed D nwi ddie of his investigation
and either Sgt. dinard or Agent Macias asked Dinwiddie if they could
search his person and his vehicle.

11. Because of the nature of the investigation, the officers
wanted to be sure Dinwiddie did not have a weapon in his possession.
And, because the officers saw him cone out of the apartnent with the
white piece of paper, they wanted to learn his involvenment in the
transacti on. Sgt. dinard asked Dinwiddie if he had any weapons or
drugs on his person and if he objected to being searched. D nw ddie did
not appear to be under the influence of any controlled substances or
al cohol. In response to the request for a search, Dinwiddie said "Go
ahead, " thereby consenting to the search of his person and his vehicle.

12. The officers searched D nw ddi e and found and seized fromhis
back pocket a shipping label that had conme off one of the delivered
packages of marijuana. Sgt. Cinard did not arrest Dinw ddie at the end
of this encounter.

13. Wth D nw ddie present, the officers searched his car. He
did not object to the search or attenpt to limt the scope of the
search. During the search of the vehicle the officers found a shoebox
in the trunk; the box contained alnost $10,000 in cash. D nw ddi e
expl ai ned that the cash came from a deposit on the wheel shop he co-



owned. The officers did not seize the cash or any other evidence from
the vehicle.?

14. The officers did not use any threats, force, or coercion
agai nst Dinw ddie that day. They did not nake any pronises or
m srepresentations to himto get himto consent to the searches of him
or his vehicle. At the tinme of the request to search, D nw ddi e was not
handcuffed or restrained in any way. He was in a public area and none
of the officers had their guns drawn. \While D nw ddi e woul d have been
stopped if he tried to | eave, the officers never told himthat he was
not free to | eave. Di nw ddi e was very cooperative during the encounter.

15. One of the officers who had been outside the apartnent
stepped into the apartnent and infornmed Det. Anderson that Dennis
Dinwi ddie had returned to the apartnment conplex and that he had the
package receipt with him Anderson left the apartnent to confirmthat
the of ficers had recovered the package receipt. Dennis was then brought
into the apartnment, where he was taken to the bedroom Denni s wal ked
past his fam |y nmenbers who were seated in the living room on his way
to the bedroom The officers brought Dennis to a separate room to
afford himsone privacy and to facilitate his cooperation.

16. Det. Anderson, Agent Hendrickson, and Sgt. Cinard were in
the roomwaiting for Dennis Dinw ddi e. Agent Hendrickson wal ked back
into the living room alnost imediately after Sgt. Cinard and Det.
Ander son began to question D nw ddie.

17. Dennis Dinwiddie was not handcuffed at the tine. Det .
Anderson from menory recited to Dinwddie his Mranda rights, even
t hough he was not under arrest. He advised D nw ddie that he had the
right to remain silent, that anything he said may be used against him
inacourt of law, and that he had a right to talk to an attorney before
questioning if he wished. He added that, if D nw ddie could not afford
to hire an attorney, one would be appointed to represent him Det .
Ander son al so advised Dinwiddie that, if he decided to answer questions
without a |awyer present, he still had the right to stop answering
guestions at any tine and to talk with an attorney.

2Though the officers did not seize the nobney, the governnent
expects someone to testify at trial about the cash found in the trunk.
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18. Dennis Di nw ddie indicated he understood those rights and
agreed to talk with Det. Anderson. He did not appear to be intoxicated
or suffering fromany nmental defect or deficiency. Dinwiddie is a well
spoken and intelligent individual, capable of understanding his rights
and the consequences of waiving them None of the officers made any
threats, prom ses, or displays of physical force or coercion. Mor e
specifically, none of the officers threatened Dinwiddie. D nwddie s
brother and mother remained in the apartnment with Barbara D nw ddie
during the interview At the tine, Dennis D nw ddie was 28 years old
and had attended one year of coll ege. D nwi ddi e had been previously
arrested and convicted on several occasions.

19. Bef ore asking any questions, Det. Anderson told D nw ddie
that his sister, Barbara, had fifty pounds of marijuana sitting in her
living room and that was the reason for the officers’ presence. In
response, Dennis Dinw ddie asked, “if | cooperate, wll that help ny
sister?” Det. Anderson responded that he could not nmake any prom ses
or guarantees, but would explain the nature of any cooperation to the
prosecutor’s office, and the prosecutor’s office would determ ne what
consi deration should be given to his cooperation.

20. After waiving his rights, Dinwiddie did not deny know edge
of the packages. He said that a man he knew as Sergio (later identified
as Sergi o Burgos) had sent the packages to him According to D nw ddie,
Sergio would be returning to Carksville to take custody of the
packages. At that point, Det. Anderson asked D nw ddie to contact
Ser gi o. The officers hoped to identify Sergio and arrest him in
C arksville on an actual possession charge.

21. D nwi ddi e said he could contact Sergio and try to sort things
out and see when he was conming back to Carksville. The officers
explained that, if Dinw ddie agreed to cooperate, they would want to
rent a notel room and place the marijuana in the notel room where they
could keep custody of it until Sergio came to Clarksville to get the
drugs.

22. D nwi ddi e agreed to call Sergio and did so from the bedroom
of Barbara Dinwi ddie’'s apartnent. D nw ddie placed the call by direct
connection, using a walkie-talkie type phone that had been in his
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possessi on. As a result, Det. Anderson was able to hear both ends of
t he conversati on. Sergio had been infornmed that police were in the
apartnent conpl ex, and during their phone conversation, Dennis D nw ddie
indicated the police were tal king to someone el se within the conmpl ex.

23. During the course of their conversation, Sergio confirnmed
that the packages contai ned nmarijuana. D nw ddie asked how nuch was in
t he packages, to which Sergio responded fifty and a half. D nwi ddi e
asked, “is it all green?” and Sergi o responded “yes.”

24, Sergio asked Dinwmddie to get him an airline ticket from
McAl | en, Texas, to Nashville, pick himup in Nashville, and then drive
hi m back to Carksville, Tennessee. Dinw ddie agreed to cooperate with
the officers’ investigation, and to contact them about Sergio’'s flight
details.

25. At the end of the interviewwith police, D nw ddie remained
in the apartnment with his famly. He was not placed under arrest and
he was not taken back to the police station. The police did not seize
D nwi ddi e’ s phone because he needed it to continue his cooperation. The
conversation with Dinwiddie took a total of fifteen to twenty m nutes.
Thereafter, the officers left the prem ses.

26. Later that day, Det. Anderson tel ephoned Dennis Dinwiddie to
find out the status of Sergio' s airline ticket. The officers were
expecting Dinwddie to go online and purchase Sergio’s ticket. Det .
Ander son cal |l ed Di nwi ddi e again the next day to i nquire about the status
of Sergio’'s airline ticket.

Meeti ng Between Meador and Di nwi ddi e

27. Sonetime in February or March 2006, M chael Meador and his
hal f-brother, Billy Meador, net Dennis D nw ddie (whom they knew only
as “Dee”) at C & MWheels, a wheel shop co-owned by Di nwi ddie. This was
Billy's first contact with Di nw ddie. When they net, Dinw ddie gave
M chael Meador $10,000, and told Mchael to go with Sergi o and anot her
Mexican male to Texas to obtain some narijuana. M chael and Billy
Meador were to transport the marijuana back to Dinwi ddie. Wen they got
to Texas, M chael Meador gave the $10,000 to Sergio.



28. M chael and Billy Meador waited for three nights. By the
fourth day, still not having heard from Sergio, they called D nw ddie
and told him Sergio had taken their noney and not called them back.
Dinwiddie told Mchael and Billy to take a G eyhound bus to Menphis, he
woul d pick themup in Menphis and bring them back to his wheel shop.

29. Dinwiddie net Billy and M chael Meador in Menphis, and then
drove back to the wheel shop in darksville, sone 200 mles away.
During the drive back to the wheel shop, M chael Meador and D nw ddie
tal ked about getting back at Sergio for good. M chael Meador expl ai ned
that he and Sergio had been roommates when they worked together for
Robi nson Construction, and that connection would allow him to get
Sergi 0o’ s address.

Shooting at the Meador Residence

30. On the nmorning of April 22, 2006, M chael Hunt was at the
house of Eve Meador, M chael Meador’s grandnot her. M chael Meador had
told Hunt to wait outside and flag down Denni s Di nwi ddi e and Lawan Janes
and show them where to park. Meador told Hunt who D nw ddie was,
referring to himas “Dee.” Shortly thereafter, Hunt first encountered
D nwi ddi e when he drove up to the Meador home in a white car with Lawan
Janes. Hunt knew M chael Meador, but had not previously seen either
D nwi ddi e or Janes. Meador had told himthat D nw ddie and Janmes were
fromdC arksvill e, Tennessee.

31. Meador and Hunt nmet Dinwiddie and James outside the
resi dence. Later, Meador, D nw ddi e, and Janes entered t he house, while
Hunt stayed outside and waited -- as he was told to do. Later, Hunt was
invited into the house. The house was about 500 square feet in size.
When Hunt went into the house, he saw Di nwi ddie pull out a | arge handgun
and heard himsay, “we’re going to do himright here.”

32. Raoul Cruz and Sergio Burgos, two Hi spanic males, also
arrived at the Meador house that norning. Cruz had not net Dinw ddie
bef or e. He | ater described himas a tall, thin African-American nal e,
who wore gl asses, and whom he knew as Dennis. Burgos had told Cruz they
were going to Meador’'s hone to pick up the nmoney from distributing
mari j uana.



33. When Cruz and Burgos arrived at the house, Hunt and Meador
ran into the bathroom fearing that one of the Hi spanics was going to
be killed. Wile they were in the bathroom they heard shots fired.
Fromthere, Hunt and Meador escaped the Meador home through the bat hroom
wi ndow and retreated to an adjoining trailer house. Neither Hunt nor
Meador observed the shooting. During the incident, D nw ddi e shot Raoul
Cruz in the |eg.

34. After hearing the gunshots, Hunt saw Cruz Ilinping and
draggi ng Burgos’s body out of the house. Janes then cane out of the
house. Dinwi ddie | eft the house and wal ked over to the trail er house,
where Hunt and Meador were now | ocated. M chael Meador wal ked out to
meet himin the front yard of the trailer. Hunt was in front of the
trailer, between ten and twenty yards from Meador and D nwi ddie. Hunt
observed the conversation between Meador and Dinw ddie through the
trailer w ndow. The two spoke for about a mnute or two. It was
daylight at the tinme and Hunt could see Meador and Dinwi ddie clearly.

35. After their conversation, Mador wal ked around the block to
get the car. D nwi ddi e cane through the back of the trailer and
approached Hunt, who was standing in the doorway at the back of the
trailer. As D nw ddi e approached Hunt, he handed Hunt a gold chain and
a gold cross. Hunt took the itens and told D nw ddi e he had just gotten
out of prison and “lI don’'t want no part of this.” Hunt told D nw ddie
he didn't need to worry about him Dinwiddie told Hunt to keep his
mout h shut: “Don’t tell nobody what happened.”

36. Di nwi ddie then asked Hunt if he had any identification.
After Hunt pulled out his ID D nwddie noted some of the information.
The conversation between Hunt and Di nwi ddie | asted about three or four
m nutes. The two were face to face. After this encounter, Hunt did not
see Di nwi ddi e agai n.

37. Hunt | ater described Dinwiddie to Sgt. Heath as a tall, dark-
ski nned, skinny, African-Anerican male, with glasses, who went by the
name of “Dee.” Hunt described Janes as a shorter, heavier set, African-
American male, with long braided hair, who went by the name “G Loc.”



Hunt coul d not renmenber if Dinwi ddie wore earrings or jewelry or had any
tattoos.

38. Once the car, that Cruz and Burgos had used, was pulled
around, Janes put Sergio Burgos’s body in the trunk. Cruz had to
arrange the body so the trunk would close. Cruz drove the car, while
Janes held him at gun point. Cruz thought Janes and Di nw ddie were
going to kill him At Dinw ddie' s direction, they dunped Burgos’s body
by a roadside curve. Dinw ddie was then driving another car but met
Cruz and Janes at the dunp site.

39. At the dunp site, Dinwiddie told Cruz to keep his nouth shut
or he would cone to Texas and kill himand his famly. D nw ddie took
Cruz’'s wall et out, took his noney, pictures, his birth certificate, and
his Social Security card. After Dinwddie wote down Cruz’s
information, he returned the pictures, but kept his birth certificate
and Soci al Security card. Janmes gave Cruz sone noney so Cruz could go
back to Texas. After noting his information, Dinwiddie told Cruz to
“tell [his] people not to fuck with Daryl.” Cruz believed the reference
to “Daryl” was an effort by Dinwi ddie to confuse Cruz into thinking his
name was Daryl and not Dennis. After that conversation, Cruz had no
further contact with Janes or Dinwi ddie, and returned to Texas.

Interview of Billy Meador

40. On April 23, 2006, Sgt. WIIliam Cooper of the Mssouri State
H ghway Patrol interviewed Billy Meador. Cooper net with Billy Meador
at the Portageville, Mssouri, Police Departnent. Sgt. Scott Stoelting
had asked Sgt. Cooper to interview Meador. Two other officers had
previously interviewed Billy, but they were out of town on that day.
This was Cooper’s first contact with Meador.

41. At the tine of the interview, and afterwards, Billy Meador
was not a suspect in the homicide; he was then considered only a
witness. Billy Meador was not M randized by either Sgt. Cooper or the
officers initially conducting the interview Billy Meador was not
pl aced under arrest at any tinme.

42. Billy Meador went to the police station voluntarily. From
there they traveled to several locations in a pickup truck which Sgt.
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Cooper drove. Billy Meador was seated in the passenger's seat to the
right of the driver, and Sgt. Rawson was seated behind Sgt. Cooper.
During the drive, Sgt. Cooper questioned Billy Meador. They went first
to Herb Joiner’s honme to retrieve an SKS sem -automati c weapon. The SKS
was not believed to be the nurder weapon, but was relevant to the
overal |l investigation and needed to be seized. In his statenents to the
police, Billy Meador only referred to Dennis D nwi ddie as “Dee,” never
as “Dennis Dinwi ddie,” and at the time of the interview Sgt. Cooper did
not know that Dee was Dennis D nw ddie. The interview ended after
m dni ght and Sgt. Cooper drove Billy Meador hone. Billy Meador gave the
officer his cell phone nunber and told himhe would be avail able. Sgt.
Cooper asked Billy Meador if he would be able to identify Dee from a
photo |ineup, and Billy Meador responded that he woul d.

43. During the interview, there was nothing unusual about Billy
Meador’s deneanor or behavior. He did not appear to be under the
i nfluence of any drugs, alcohol, or nedication. He was cooperative and
hel pful .

Interview of Mchael Hunt

44. On April 26, 2006, M ssouri State H ghway Patrol Sgt. Jeffrey
Heath interviewed M chael Hunt in the Burgos nurder investigation. The
i nterview began around 11:40 p.m in the Dyersburg Police Departnent,
in Dyersburg, Tennessee. At the tinme, Hunt went to the police
departnment voluntarily. He was not under arrest and was not handcuffed
at any tine during the interview At the tine of the interview, Sgt.
Heath viewed Hunt as a witness, and not as a suspect. Sgt. Stoelting
al so participated in the interview

45, Even t hough he was not under arrest, Hunt was advised of his
M randa rights, and signed a waiver of rights form Sgt. Heath showed
Hunt the waiver of rights formand had Hunt read along, as the officer
read the formto him The wai ver form stated,

Having read this statenment of ny rights and understanding
them | amw lling to nake a statenment and answer questions.
I do not want a lawyer at this tine. | understand and know
what | am doing. No prom ses or threats have been nmade to
me and no pressure or force of any kind has been used agai nst
ne.
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(Gov. Ex. D1.)

46. Sgt. Heath did not coerce, physically force, or make any
prom ses so Hunt would sign the waiver form Hunt signed the form at
1:56 p.m and nade a statenment to the officer. (1d.) After the
interview, which ended around 2:00 or 3:00 a.m the next norning, Sgt.
Heath did not place Hunt under arrest. Sone of the interview was
vi deot aped.

Creation of the Photographic Lineup

47. A photographic lineup was conpiled on April 27, 2006, by a
civilian enployee of the Mssouri H ghway Patrol in Jefferson Cty,
M ssouri. The photographic |ineup consisted of one sheet of paper with
two rows of three col or photographs. Each of the photographs was set
agai nst a bl ue background and featured a head-to-shoul ders picture. The
second photograph on the first row was a picture of Dennis D nw ddie.
The six phot ographs depicted African-American nen, all appearing to be
about the sane age. Three of the nmen, including Dennis Di nwi ddie, wore
gl asses. All six men had short hair, a noustache, and a goat ee. One
of the men, not Dennis Dinw ddie, had a lighter conplexion than the
others. (Gov. Exs. D2, D4, D 10.)

M chael Hunt’s ldentification of D nw ddie

48. On April 27, 2006, Sgt. Heath nmet with M chael Hunt in an
office in the Portageville Police Departnment. Hunt went to the police
station voluntarily that day, at the request of Sgt. Heath, who had
asked himif he would cone to the station to |look at a photographic
i neup. When Hunt agreed, Sgt. Heath sent a police car to pick hi mup.
He was not pl aced under arrest, and Sgt. Heath di d not nmake any prom ses
or threats, or use any force to get Hunt to cooperate. Hunt was not
M randi zed.

49. Before showing Hunt the photo Iineup, Gov. Ex. D2, Sgt.
Heath stated that a suspect fromthe April 22 incident mght, or m ght
not, be in the lineup. Heath did not nmention any specific nanme. Wen
he saw the |ineup, Hunt becane visibly upset and i nmedi ately pointed to
the picture of Dennis D nw ddie. Hunt said he knew the subject as
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“Dee.” Hunt then wote his nane, the date, and the tine next to the
phot o he sel ect ed. Hunt al so wote, “#2 is the nman | know as Dee. Dee
is one of the two black nmen who killed Sergio” at the bottom of the
phot ogr aphi ¢ | i neup. Hunt signed the photographic card at 1:41 p.m
(Gov. Ex. D2.) He was not arrested after this identification.

50. At the time of the interview, Hunt was alert and did not
appear to be under the influence of any drugs. He appeared visibly
afraid throughout the interview shaking and expressing a fear that
D nwi ddie was going to kill him Dinw ddie had not yet been arrested
when Hunt was shown the phot ographic Iineup.

51. At the end of the interview, Hunt said he could be reached
by contacting his nother. The Portageville police then took him back
to his nother’s residence.

Billy Meador’s ldentification of D nw ddie

52. On April 27, 2006, Billy Meador net with Sgt. Cooper in an
office at the Portageville Police Departnment. Meador went to the police
department voluntarily and was not under arrest at the tine. In the
of fice, Sgt. Cooper showed Billy Meador a photographic |ineup. Before
showing Billy Meador the |ineup, Sgt. Cooper told himthe man he knew
as “Dee” mght, or mght not, be in the photographic lineup. Once he
was given the lineup sheet, Billy Meador imediately pointed to the
phot ograph of Dennis D nwi ddie and said, “that’s him nunber two right
t here.” Billy Meador then wote his nanme above the photograph of
D nwi ddi e and wote at the bottomof the array, “the guy above is known
to me as Dee.” Sgt. Cooper also signed, dated, and tinmed the
phot ographic lineup. Billy Meador nmade the identification at 2:44 p.m
(Gov. Ex. D-10.)

53. During the interview, there was nothing unusual about Billy
Meador’s deneanor or behavior. He did not appear to be under the
i nfluence of any drugs, alcohol, or nedication. He was cooperative and
hel pful .
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| ssuance of Search Warrants

54. On April 27, 2006, Circuit Judge Charles L. Spitler of the
Circuit Court of New Madrid County, M ssouri, issued an arrest warrant
for the arrest of Dennis Dinwi ddie charging him with the nurder of
Sergi o Burgos- Gonzal ez and with arnmed crimnal action. (CGov. Ex. D-8.)
On April 27, 2006, the M ssouri Hi ghway Patrol tel ephoned Det. Anderson
and told himthat Sergio Burgos’'s body had been found in a ditch, that
he had been shot, and that an arrest warrant had been issued for Dennis
Dinwiddie for the Kkilling. The M ssouri H ghway Patrol officers
indicated they would be comng to Carksville and asked Anderson for
assistance in locating Dinwiddie and help in recovering any possible
evidence in the case.

55. The M ssouri Highway Patrol officers arrived in Carksville
on April 27, 2006, and that night Det. Anderson and the Patrol officers
applied for and received three search warrants fromthe General Sessions
Court of Montgonery County, Tennessee. One was to search 416 Manor stone
Lane in Carksville, Tennessee (Dennis D nw ddie s residence) (Gov. Ex.
D-5); the second was to search C & M Weels at 2901 Fort Canpbell
Boul evard (Di nwi ddie’s business) (Gov. Ex. D-6); and the third was to
search 376 South Lancaster Drive, Apartnment 266 (Barbara Dinw ddie’'s
apartnent) 3 (Gov. Ex. D-7.) Each of the search warrants al so authori zed
a search of Dennis Di nw ddie’s person.

56. Agent Kelly Darland submitted simlar, witten, sworn
affidavits, Governnment Exhibits D5 D6, D7, in support of the
applications for the search warrants. Each affidavit descri bes how

agents of the Clarksville Police Departnment conducted the controlled
delivery of marijuana to Barbara D nw ddie s apartnent. Wiile the
officers were at the apartnent conplex, officers stopped Dennis
D nwi ddi e and perfornmed a consensual search of his person and car. In
the trunk of his car, officers discovered over $10,000 in cash.

SAt the evidentiary hearing the court was advised that the
government al so obtained a search warrant to search Dennis D nw ddie’s
Chevrol et vehicle. The officers did not seize any evidence from the
vehicle and the governnment does not have any evidence to present at
trial as a result of that search. (Doc. 252 at 9.)
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D nwi ddie said the noney was related to his business, C & M Wheels, on
Fort Canpbell Blvd. The affidavit al so repeats investigated details of
the nurder of Sergio Burgos by Dennis Dinwiddie at Meador’s
grandnot her’s hone on April 22, 2006. A significant portion of the
affidavit is based on the statenents of Mchael Hunt. According to the
affidavit, Mchael Hunt was connected with the death of Burgos. Hunt
referred to Dennis Dinwiddie as “D’ in the facts of the affidavit. The
affidavit states, “‘D was later identified as Dennis Dinwiddie, who is
part owner of a tire and wheel shop in Cdarksville, Tennessee.”
Final ly, in the affidavits, Agent Darland states, anong ot her
observati ons,

“[d]rug dealers very often will hide contraband, proceeds of

drugs sales and records of drug transactions in secure

| ocation[s] such as their own residences, |ocations which

they control but which are titled in the nanes of others,

residences of others who are participants in or aiders and

abettors of the drug conspiracy . . . [and] their

busi nesses . "

(Gov. Exs. D5, D6, D7.)

57. Each of these warrants stated the finding that there was
probabl e cause to believe that evidence of first degree nurder, arned
crimnal action, and evidence of violations of the Money Laundering Act
of 1996 and t he Tennessee Drug Control Act of 1989 woul d be found within
the listed |ocation. In particular, each of the warrants listed the
specific evidence to be searched for at the location, including, anong
other itens, “a .45 caliber handgun, a .32 caliber handgun . . . bl ood,
bl oody cl ot hi ng, DNA evi dence and fi ber evidence, any or all equipnent,
devi ces, records, conmputers and conmputer storage discs, to include the
seizure of conmputers to retrieve such records . . . all financial
records pertaining to the disposition of the proceeds of the violation
of the crimnal l|aws specified above . . . [and] programable
instruments such as tel ephones, voice mail, answering machines, [and]
el ectronic address books . . . .” (Gov. Exs. D5, D6, D7.)

58. The warrant documents were presented to Judge Jack Hestle at
his residence around 9:00 p.m on April 27, 2006. Judge Hestl e revi ewed
the affidavits and signed the warrants. The affidavits contained a
t ypogr aphical error, reading March, when they should have read April
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The error was noted to Judge Hestle and he handwote “April” in place
of “March.” The warrants were issued at 9:10 p.m on April 27, 2006.
Beyond the typographical error, there was nothing out of the ordinary
about the warrants. Det. Anderson believed he had probable cause to
believe that the described evidence would be found on the indicated
prem ses as set forth in the affidavits presented to Judge Hestl e.

59. The top of each warrant indicated the type of evidence the
officers would search for. The structure of the warrant was based on
an archetype used by the Nashville police departnment. The structure of
the warrant was approved by the Carksville District Attorney’ s office
and the judges of the county. The darksville Police Departnent has
been using the current structure and format for close to ten years.
Despite the standard format, the |anguage for the evidence to be
searched for and seized changes depending on the charges and the
evi dence sought. For large scale drug organizations, a lot of the
standard | anguage is not altered, given the simlarity in the operations
of the large scal e organi zati ons.

60. The first category of evidence included guns and amrunition.
Specifically, investigators were |ooking for a .45 caliber handgun and
a .32 caliber handgun. The information on the handguns was received
fromthe Mssouri investigators. Another category of evidence referred
to fiber-type evidence. Fiber-type evidence refers to DNA evi dence and
trace evidence that woul d be associated with a violent crine scene. The
next category of evidence referred to equi pnment, conputers, records, and
the like. This evidence relates to itens used in obtaining, delivering,
packagi ng, and dispensing controlled substances -- essentially
par aphernalia associated with a | arge scal e drug operation

61. Another category of evidence concerned indicia of ownership
of the prem ses. In this case, the officers were |ooking for any
docunmentation that would show a nexus between the person being
investigated or the subject of the investigation, and the actual
resi dence. Another aspect of indicia of ownership would be information
that ties specific people to specific itenms of evidence in the
residence. The investigators were also |ooking for certain financial
records. This would include proceeds of illegal drug activities,
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evi dence of comm ngling of funds into a possible business account or
into personal accounts, or any other proceeds in violation of the Mney
Launderi ng Act or the Tennessee Drug Control Act, which woul d be subject
to seizure or forfeiture. Finally, Det. Anderson indicated the officers
woul d be | ooking for any evidence that m ght be used to conceal any of
the evidence listed in the search warrant.

62. The warrants were executed on April 27, 2006, and April 28,
2006, and the officers seized itens from each |ocation. From
Dinwi ddi e’ s residence, 416 Manorstone Lane, the officers seized a

receipt fromthe Flying J Travel Plaza in Mitthews, M ssouri, dated
April 22, 2006; a conputer tower with the serial nunber 105861756; and
clothing, i.e., tw pairs of Tinberland boots, one brown t-shirt, one

gray t-shirt, and one pair of blue jeans. (Gov. Ex. D5.) FromC & M
Wheel s, 2901 Fort Canpbell Blvd., the officers seized two pieces of
paper wor k. (Gov. Ex. D-6.) From Barbara Dinwi ddie s apartnment, 376
South Lancaster, Apartnent 266, the officers seized a pair of Nike
tennis shoes. (Gov. Ex. D 7.)

Dennis Dinw ddie’s Arrest and Interview

63. The C arksville Police Departnent arrested Dennis Di nw ddie
during the late hours of April 27, 2006, or the early norning hours of
April 28, 2006. Dinwi ddie was arrested pursuant to the arrest warrant
i ssued by Judge Charles Spitler of the Circuit Court of New Mudrid
County, M ssouri, on April 27, 2006. Wen Dinw ddie was arrested, the
G arksville police seized a cellular phone and a wallet that was on his
per son.

64. After his arrest, the officers took Dinwiddie to the najor
crimes unit building in Carksville, where Sgt. Stoelting interviewed
hi m Sgt. Stoelting informed Dinwddie of his Mranda rights and
presented himw th the Mssouri State H ghway Patrol’s notification and
wai ver of rights form (Gov. Ex. D-9.) D nw ddie signed the form on
April 28, 2006, at 1:37 a.m Dinwiddie told the police he was 28 years
ol d and had conpl eted hi gh school and one year of college. He told the
sergeant he worked for C & M Weels in Clarksville. He signed the
wai ver of rights form in Sgt. Stoelting’s presence, at 1:38 a.m, in
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two places, thereby expressly stating that he understood his rights and
that he waived them (1d.)

65. Before Dinwmddie's arrest, Sgt. Stoelting was aware that
Dnwddie had a crimnal history involving robbery, ki dnaping,
counterfeiting, and a drug viol ation.

66. After Dinw ddie signed the waiver of rights form he had a
brief conversation with Sgt. Stoelting, and then ended the interview by
requesting to speak with an attorney. Sgt. Stoelting ended the
interview as soon as Dinwi ddie requested an attorney. The interview
| asted | ess than ten m nutes. Wen the interview ended, Sgt. Stoelting
left the roomand told one of the Clarksville officers to take D nw ddi e
to jail.

67. Sgt. Stoelting was told that officers had taken a cellular
phone and wallet fromD nw ddie at the time of his arrest. Stoelting
was al so aware of the search warrants that had been i ssued in connection
with Dinwiddie. The cell phone was not |isted anong the itens seized
in the search warrants.

68. Stoelting received the cell phone fromthe Carksville Police
Departnment. Stoelting was concerned about securing the information on

it. In his experience, cell phones will only store a |limted nunber of

i ncom ng and out goi ng phone nunbers. |If those nunbers are not captured,

there is the risk that they will be deleted. Another concern involves
the battery dying or the phone being turned off. Depending on the type
of phone and the phone conpany, a voice or text nessage will be stored
only for a limted period of tine. There is an automatic delete
function for some of the information in a cell phone’'s nenory.

Stoelting was not aware of the particular functions and capabilities of
D nwi ddi e’ s specific phone.

69. To preserve the evidence on the cell phone from being | ost,
Stoelting accessed the information in the cell phone nenory, including
lists of received calls and dialed calls, and the phone’ s address book.
In accessing the information in the phone, Stoelting noticed that phone
calls had conme in between the time of Dinwiddie s arrest and the
conclusion of the interview These phone calls replaced and del eted two
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ot her phone calls stored in the phone. The Carksville officers did not
apply for a search warrant to search the cell phone.

70. When officers took Dinwi ddie into custody, Lawan Janes had
not yet been arrested. Oficers were still |looking for him

Interview of Raoul Cruz

71. On May 5, 2006, Sgts. Heath and Stoelting nmet with Raoul Cruz
at the Bellville County, Texas, Sheriff’'s Department. Cruz had been
arrested on a M ssouri nurder warrant. The officers advised Cruz of his
M randa rights and Cruz signed both a notification and waiver of rights
formin their presence. (Gov. Ex. D-3.) The waiver of rights form
states that no prom ses or threats, or any pressure or force, were nade
agai nst Cruz. Sgt. Heath asked Cruz if he understood English, and Cruz
responded that he did. At 11:11 a.m Cruz signed the formin two
pl aces, expressly stating thereby that he understood his rights and t hat
he waived them (ld.) Thereafter he was interviewed by Sgt. Heath.

72. Sgt. Heath did not nmake any promses or threats to Cruz.
During the course of the interview, Cruz was allowed to | eave and go to
t he bat hroom and was given sonmething to drink. In the interview, Cruz
initially indicated he had not been in Mssouri since 1997. After
denyi ng any know edge about the events in M ssouri, Sgt. Heath convinced
Cruz that he and Sgt. Stoelting knew he had been in Mssouri and had
i nformati on concerning the death of Sergio Burgos, nentioning sone of
the evidence they had. Wthin five or ten mnutes, Cruz no |onger
deni ed know edge of the events surroundi ng Burgos’s death. Wen Cruz
acknow edged being in Mssouri, he becanme upset and angry, junped up,
pulled his jail pants down, and showed the officers the bullet hole in
his leg. Cruz indicated he and Sergi o Burgos had gone to a house in
M ssouri on April 22, 2006.

73. At the tine of the interview, Cruz had been in custody for
a couple of days. He appeared alert during the interview At the end
of the interview, Sgt. Heath told Cruz he wanted himto | ook at sone
photo spreads. Heath asked Cruz if he would be able to identify the man
he knew as Dennis and Cruz said he could do so.

-19-



Raoul Cruz’s ldentification of D nw ddie

74. On May 11, 2006, Sgt. Heath nmet with Raoul Cruz at the New
Madrid County Sheriff’'s Departnent. Cruz was not handcuffed,
t hreat ened, coerced, or given any prom ses. Sgt. Heath showed Cruz a
phot ographic lineup and told himthat one of the nen fromthe April 22
incident, mght, or mght not, be in the lineup. When Sgt. Heath showed
Cruz the lineup, Cruz inmmediately identified picture nunber two as the
African- Anreri can mal e he knew as Dennis. Cruz did not appear upset by
the photograph of Dinwiddie; he sinply said, “that’s Dennis right
there.” Cruz then initialed and dated the photograph. He also wote
at the bottom of the photographic |ineup: “No. #2 Man | know as Dennis
who shot nme and Sergio,” and signed the statenent. (Gov. Ex. D-4.)
Sgt. Heath showed Cruz a second photographic |ineup, in the hope he
could identify Lawan Janes. He could not.

DI SCUSSI ON
A Mbtion to Suppress Statenments

Dinwi ddie argues his statenents to the government agents on
January 27, 2006, should be suppressed. He also argues that any other
statenents to be used agai nst hi mshould be suppressed. In particular,
Dinwi ddie argues the statenents were involuntary, were taken in
violation of Mranda, and were the direct result of an illegal
detention. (Doc. 223.)

Question of Voluntariness

D nwi ddie first attacks the voluntariness of the statenents he nmade
to the officers. He argues his cooperation was i nduced by the officers’
threats to arrest himand his famly nenbers.

A statenent is constitutionally involuntary when it is induced by
the interrogating officers through threats, violence, or express or
inplied promses sufficient to overconme the defendant's wll and
critically inpair his capacity to deci de whether or not to cooperate.
United States v. LeBrun, 363 F.3d 715, 724 (8th Cr. 2004) (en banc).
Whet her a confession is involuntary is judged by the totality of the
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circunstances, but with a focus on the conduct of the officers and the
characteristics of the accused. Id.

In this case, there is no evidence the agents engaged i n coercion
deception, or intimdation -- either in the parking lot or Barbara
Dinwi ddie’'s apartnment. During the encounter in the parking lot, Sgt.
Cinard informed Dinwiddie of his investigation and explained that
D nwi ddi e was not under arrest. The officers in the parking |ot did not
enpl oy any strong-arm tactics or use any threats, force, or coercion
agai nst Di nwi ddi e. The officers did not nake any promses or
m srepresentations to Dinwi ddie and never handcuffed or otherw se
restrained him The officers in the parking lot did not nake any
threats against Dinwiddie s famly nmenbers. VWhile in the parking |ot,
Dinwiddie was in a public area and the officers did not have their
weapons drawn. Under the circunstances, the government has shown al
of DDnwddie's statements nade in the parking ot were voluntary. See
id.

The sane is true of Dinwiddie's statenents in the apartnent.
During the encounter in the apartment, the officers explained their
presence in Barbara Dinwiddie’ s apartnment. Wile in the apartment, the
officers never threatened to arrest or harmeither Dinwddie or his
famly nenbers. There is no evidence the agents overbore Dinw ddie’s
free will or inpaired his ability to decide not to cooperate. |In fact,
the officers advised Dinwiddie of his right to remain silent and his
right to speak with an attorney before answering questions. At the tine
of the interview in his sister’s apartnent, D nw ddie was not under
arrest, was not handcuffed, and did not appear to be intoxicated or
suffering from any mental deficiencies. The facts indicate D nw ddie
appeared to be a well spoken and intelligent individual, capable of
understanding his rights and the consequences of waiving them
D nwi ddie was 28 years old at the tine, had attended col |l ege for one
year, and had experience with crimnal investigations. See United
States v. lLarry, 126 F.3d 1077, 1079 (8th G r. 1997) (where defendant
was 31 years old, had a high school equivalency diplom, and an

extensive crimnal history, facts indicated defendant’s statenents were
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vol untary). The governnment has shown Dinwiddie's statenents in the
apartment were voluntary.

M randa | ssues

D nwi ddie next argues his statenents to the officers were in
violation of Mranda.

The Fifth Anendnent to the Constitution protects an individual from
being “conpelled in any crimnal case to be a wtness against
hinself . . . .” US Const. amend. V. To safeguard an individual’s
Fifth Amendnent rights, a suspect in custody nust be warned, before
being interrogated, that he has the right to remain silent and that any
statenment he nmakes may be used against him Mranda v. Arizona, 384
U S. 436, 444 (1966). In Mranda, the Suprenme Court concluded that the
i nherently coercive nature of custodial interrogations blurred the |ine

bet ween vol untary and i nvoluntary statenments, heightening the risk that
an individual would be deprived of the Fifth Arendnment’s protections.
D ckerson v. United States, 530 U S. 428, 435 (2000). The procedura

saf eguards prescribed by Mranda apply to persons who are subjected to

interrogation and who are in custody. Oregon v. Mathiason, 429 U. S
492, 494-95 (1977) (per curianm). The sinple fact that an investigation
has focused on a particular suspect does not inplicate Mranda if the
settings are noncustodial . M nnesota v. Mirphy, 465 U S. 420, 431
(1984).

An individual is in custody if he has been formally arrested or if

his freedom of novenent has been restricted to a degree associated with
a formal arrest. California v. Beheler, 463 U S 1121, 1125 (1983).
In determning the question of custody, the court first |Iooks to the

ci rcunstances surrounding the interrogation. Thonpson v. Keohane, 516
US 99, 112 (1995). G ven those circunstances, the court then asks
whet her a reasonabl e person would have felt at liberty to termnate the

interrogation and leave. 1d. The critical inquiry centers on whether
the person’s freedom to depart was restricted in any way. Mat hi ason,
429 U.S. at 495; LeBrun, 363 F.3d at 720. In making this inquiry, the
court looks to the totality of the circunstances from an objective
vi ewpoi nt, and not the subjective views of either the suspect or the
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officers. Stansbury v. California, 511 U S. 318, 322-23 (1994); LeBrun,
363 F.3d at 720.
The Eighth Grcuit has developed a series of factors to help

determ ne when an individual is in custody. United States v. Giffin,
922 F.2d 1343, 1349 (8th Cir. 1990). These factors include: (1) whether
the officer informed the suspect that the questioning was voluntary and

the suspect was free to |eave; (2) whether the suspect’s freedom of
novenent was restrained during the questioning; (3) whether the suspect
initiated contact with the authorities, or sinply agreed to answer
guestions; (4) whether the officers enployed strong-arm tactics or
deceptive tactics during the questioning; (5) whether the atnosphere of
the questioning was police-dom nated; and (6) whether the officers
pl aced the suspect under arrest at the end of the questioning. Id.
These six factors are intended to be representative, rather than
exclusive. United States v. Axsom 289 F.3d 496, 501 (8th Gr. 2002).
There is no requirenent “that the Giffin analysis be followed

ritualistically in every Mranda case.” United States v. Czichray, 378
F.3d 822, 827 (8th Gr. 2004). \Whether the six factors are consulted
or not, the “ultimate inquiry nmust always be whether the defendant was

restrained as though he were under formal arrest.” Id. at 828.

D nwi ddi e was not in custody while he was in the parking lot. The
environnent in the parking | ot was one of a consensual nature and there
was no objective indication D nw ddie was not free to |l eave during the
encounter. In addition, Dinwddie s freedom of npvenent was not
restrained. The officers approached Dinwiddie in a public area and did
not have their guns drawn. As noted above, the officers did not enpl oy
any strong armtactics or use any threats, force, or coercion against
D nwi ddie. The officers did not nake any proni ses or m srepresentations
to D nw ddie. The atnosphere in the parking | ot was cooperative and
consensual; it was not police dom nated. There was very little
guestioning by the officers and at the end of the encounter the officers
did not place D nw ddie under arrest. On the other hand, the officers
did not inform Dinwiddie that the questioning was voluntary and
Dnwiddie did not initiate contact with the officers. Still, looking
to the totality of the circunstances, the undersigned concludes that
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Dinwi ddie was not in custody. See Giffin, 922 F.2d at 1349. Since
Di nwi ddi e was not in custody in the parking lot, the officers were not

required to advise himof his Mranda rights. Mthiason, 429 U S at
494-95. Therefore, any statements made in the parking lot were not in
violation of Mranda.

Unlike in the parking lot, Det. Anderson expressly advised
Dinwi ddie of his Mranda rights when he was in the apartnent. Though
he did not read from a card, Det. Anderson told D nw ddie he had the
right to remain silent, that anything he said could be used agai nst him
in a court of law, and that he had a right to speak with an attorney
bef ore questioning if he wi shed. The detective added that if Di nw ddie
could not afford to hire an attorney, one would be appointed to
represent him Det. Anderson also advised Dinwiddie that if he decided
to answer questions without a | awer present, he still had the right to
stop answering questions at any tinme, and to talk with an attorney.
D nwi ddi e i ndicated he understood these rights and agreed to talk with
the officers in the apartnent. As noted above, Dinwi ddie’ s statenents
were voluntary and not the result of governnment coercion, deception, or
intimdation. Under the circunstances, Det. Anderson properly advi sed
Dinwi ddie of his Mranda rights before questioning, satisfying the
dictates of the Fifth Anendnent. *+ See Mranda, 384 U S at 444

Fruit of the Poisonous Tree

Finally, D nw ddie argues his statements were the result of an
illegal detention, and are therefore subject to suppression as fruit of
t he poi sonous tree.

The Fourth Amendnent to the Constitution protects the “right of the
people to be secure in their persons, houses, papers, and effects,
agai nst unreasonabl e searches and seizures . . . .” US. Const. anend.
V. Under the Fourth Anendnent, statenments resulting froman unl awf ul
detenti on or seizure may not be used in evidence. See Wng Sun v.
United States, 371 U S. 471, 488 (1963); United States v. Vega-Ri co, 417

“Because Di nwi ddi e recei ved proper M randa warni ngs, the underlying
i ssue of whether he was even in custody in the apartnent need not be
addr essed.
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F.3d 976, 979 (8th Cir. 2005), cert. denied, 547 U S 1073 (2006)
“Verbal statenents obtained as a result of a Fourth Anmendnent violation

are as much subject to the exclusionary rule as are itens of physical
evi dence discovered during an illegal search.” Vega-Ri co, 471 F.3d at
979. Issuing Mranda warnings before a statenent does not necessarily
i nsul ate a Fourth Anendnment violation. Brown v. lllinois, 422 U S. 590,

603 (1975). The M randa warnings, alone and per se, “cannot assure in
every case that the Fourth Amendnment violation has not been unduly
exploited.” I1d.

There are three categories of police encounters for Fourth
Amendnent pur poses. United States v. Flores-Sandoval , 474 F.3d 1142
1144-45 (8th Gr. 2007). The first category involves consensual

comuni cations with no coercion or restraint. |d. The second category
involves Terry stops, mnimally intrusive seizures which inplicate the
Fourth Amendnent and nust be supported by reasonabl e suspicion. Id.
The third category involves full-scale arrests, which must be supported
by probable cause. I1d.

A consensual encounter does not inplicate the Fourth Amendnent.
Id. at 1145. Law enforcenent officers do not violate the Fourth
Amendment sinply by approaching an individual in public and asking
guestions of sonmeone wlling to listen. I d. Pol i ce questi oni ng,

w t hout nore, does not constitute a seizure. 1d. For Fourth Amendnent
pur poses, a consensual encounter becones a sei zure when, considering the
totality of the circunstances, the questioning is so intimdating,

threatening, or coercive that a reasonable person would have believed
he was not free to | eave. ld.; I.N.S. v. Delgado, 466 U S. 210, 215
(1984).

The I'i ne between a consensual encounter and a sei zure i s i nprecise,

and each factual scenario nmust be evaluated on a case-by-case basis.
United States v. Johnson, 326 F.3d 1018, 1021-22 (8th Gr. 2003).
Nonet hel ess, certain factors will indicate a seizure has occurred. See

id. The presence of several officers, a display of an officer’s weapon,

physi cal touching of the individual, the retention of an individual’s
personal property, the indication the individual is the focus of a
particular investigation, the positioning of officers in a way that
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limts the individual’s freedom of novenent, and the use of |anguage or
a tone of voice indicating that conpliance with an officer’s request
m ght be conpelled, are all factors indicating the individual has been
sej zed. Fl or es- Sandoval , 474 F.3d at 1145; Johnson, 326 F.3d at 1021-
22.

The encounter in the parking | ot was a consensual encounter. Three
of ficers approached Di nwi ddie when he first drove up to the apartnent
conplex. See United States v. Foster, 376 F.3d 577, 581-84 (6th Gr.
2004) (finding no seizure where three unifornmed officers approached the

suspect as he was energing froma parked car with the engi ne runni ng and
asked him his nanme, what he was doing, and whether he had
identification). The officers did not display their weapons, make
physi cal contact or restrain Dinwiddie, or tell himhe had to cooperate.
See United States v. Favela, 247 F.3d 838, 840 (8th Cr. 2001) (finding
no sei zure where the two officers did not touch or restrain the suspect,

tell her she had to cooperate, or speak to her in a coercive manner).
The officers explained the nature of their investigation, but there is
no indication the officers told Dinwddie he was the focus of the
i nvesti gati on. There is also no indication the officers positioned
t hensel ves in a manner to restrict Dinw ddie’ s freedomor used coercive
| anguage i n speaking with Dinwi ddie. The officers approached D nw ddi e
in a public place and asked for his consent to search him See United
States v. Hernandez, 854 F.2d 295, 297 (8th G r. 1988) (no seizure where
two officers approached suspect on the street, told himhe was free to

| eave, and asked perm ssion to speak with himand search his bag). Even
t hough the officers would not have allowed Dinwi ddie to | eave, D nw ddie
was never told he was not free to |l eave. Looking to the totality of the
ci rcunstances, the encounter in the parking |ot remained a consensual
encounter, not subject to the Fourth Amendment. See Fl ores- Sandoval ,

474 F.3d at 1144-45. Since the encounter in the parking |ot was not
subject to the Fourth Anendnent, any statenents made to the officers
are not subject to suppression. See Wng-Sun, 371 U S. at 488; see
also United States v. Hessman, 369 F.3d 1016, 1023-24 (8th Cr. 2004)
(where statenents cane after |egal search, “there was no ‘' poisonous

tree’ from which any poisonous fruit could fall.”)
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Wthin the apartnent, the encounter with D nw ddie was no | onger

entirely consensual. Wthin the apartment, three officers walked
Dinwi ddie past his famly nenbers and into a separate room See
Johnson, 326 F.3d at 1022 (finding seizure where three uniforned
officers approached the individual, separated him from another

i ndividual, stood closely at his side, and took possession of his
driver’'s license). Dinwi ddie was no longer in a public place, the
officers did not tell him he was free to |eave, and he was asked
specific questions about the packages. Under the circunstances, a
reasonabl e person would not have felt free to |eave the apartnent.
See Del gado, 466 U.S. at 215.

That said, the officers did not illegally detain D nw ddie.

O ficers executing a search warrant for contraband have the authority
to detain the occupants of the premses while a proper search is
conduct ed. Muehler v. Mena, 544 U.S. 93, 98 (2005). “An officer’s
authority to detain incident to a search is categorical; it does not

depend on t he quantum of proof justifying detention or the extent of the
intrusion to be inposed by the seizure.” I1d.

In this case, the officers were in the apartnment pursuant to a
valid search warrant. As aresult, they had the Il egal authority within
the Fourth Amendnent to detain DDnwddie. See id. Since D nw ddie was
not illegally detained in the apartnment, his subsequent statenents were
not the fruit of the poisonous tree. See Wng-Sun, 371 U S. at 488; see
al so Hessman, 369 F.3d at 1023-24.

The notion to suppress statenments shoul d be deni ed.

B. Mbtion to Suppress Packing Slip

At the hearing, D nw ddie noved to suppress the packing slip that
of ficers renoved from his back pocket.

The government bears the burden of proving that a defendant’s
consent to a search was voluntary by a preponderance of the evidence.
United States v. Wllie, 462 F.3d 892, 896 (8th Cir. 2006), cert.
deni ed, 127 S. C. 1847 (2007). The question of voluntariness requires

a review of all the facts. | d. There is no bright-line test for
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determ ni ng whet her a defendant’s consent was a free and unconstrai ned
choice, or instead, the result of duress or coercion. Id.

A nunber of factors influence whether a defendant’s consent was
voluntary. 1d. The factors include the characteristics and behavi or
of the defendant, especially the defendant’s age, intelligence,
education, know edge of his constitutional rights, whether he was
inpaired at the tinme, and whether he objected to the search. [d. A
second factor includes the surroundi ng environnment, and | ooks to whet her
the defendant was in a public or secluded place, and whether the
defendant was in custody or under arrest at the tine of consent. 1d.
A third factor includes the interaction between the police and the
def endant, and | ooks to whether the officers detained the suspect before
obtai ning his consent, questioned hi mbefore obtaining his consent, and
threatened, intimdated, or nade fal se pronises or m srepresentations
to obtain consent. 1d. No one elenent is dispositive; the defendant’s
consent mnust be judged by | ooking to the totality of the circunstances.
Id.

Looking to the totality of the circunstances, D nw ddie s consent
to search was voluntary. Wen Di nwi ddie drove up to the parking |ot,
of ficers approached himimedi ately and asked his perm ssion to search
his person. Di nwi ddi e was not handcuffed, arrested, or otherw se
restrained when the officers requested his consent to search. He
consented in a public place. The officers did not have their guns drawn
when they requested consent, and did not use any threats, force, or
coerci on agai nst D nw ddie. They also did not rmake any prom ses or
m srepresentations to Dinwiddie in an attenpt to obtain his consent.

D nwi ddi e was abl e to understand the officers’ request. He did not
appear to be wunder the influence of any controlled substances or
al cohol. At the tinme of the request, he was 28 years ol d, had attended
one year of college, and had been arrested on previ ous occasi ons. Based
on these facts, Dinwiddie' s consent to search his person was voluntary.

When of ficers search based on consent, the search nust fall within
t he scope of the defendant’s consent. See Florida v. Jineno, 500 U. S

248, 251 (1991). The scope of a defendant’s consent is neasured
according to an objective reasonabl eness test, and asks what would the
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“typi cal reasonabl e person have understood by the exchange between the
officer and the suspect?” [d. In general, the scope of a search is
defined by its stated purpose. Id.

Inthis case, the officers asked Dinwiddie if they could search his
person. This request was not unclear or amnbi guous, and D nw ddi e never
objected to the search of his back pocket. Indeed, a reasonabl e person,
after consenting to a search, would have understood that the officers
woul d search his pockets. See United States v. Crasper, 472 F.3d 1141,
1149 (9th Cr. 2007) (officer’s search of defendant’s pocket was valid,
after defendant voluntarily consented to search of his person).

The notion to suppress the packing slip should be deni ed.

C. Mbtion to Suppress Ot her Evidence

D nwi ddi e noves to suppress as evidence any itens the governnent
seized from his residence (416 Manorstone Lane), his business, C & M
Wieel s (2901 Fort Canpbell Boul evard), and his sister’s apartment (376
Sout h Lancaster, Apartment 266). ° Dinw ddie al so noves to suppress as
evidence any information the governnment accessed from his cellular
phone.

D nwi ddi e argues the government seized the evidence pursuant to
search warrants that were overbroad and | acked particularity. He also
argues there was an insufficient nexus between the suspected crim nal
activity and the areas to be searched, there are no facts to support
“Dee” being Dennis Dinwddie, and the supporting affidavits contain
illegally obtained evidence. 1In the alternative, D nw ddie argues the
search warrants were i nproper on their face and the good faith exception
does not apply. Finally, D nw ddie argues the governnent searched his

5k'n his notion, D nw ddie does not move to suppress the tennis
shoes seized fromhis sister’s apartnment. For the sake of thoroughness,
the undersigned wll include this evidence within the notion to
suppr ess.

In his notion, Dinwi ddi e noves to suppress evi dence seized fromhis
1995 Chevrol et Caprice. (Doc. 224.) |In response, the governnent states
it will not present any evidence at trial seized from the Caprice
(Doc. 252 at 9.) The notion to suppress evidence is therefore npot as
it relates to the Chevrolet Caprice.
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cel lul ar phone wi thout a warrant, and therefore, that search was per se
unr easonabl e. (Docs. 224, 245.)

Particul arity Requirenent

D nwi ddi e argues the governnent seized the evidence pursuant to
search warrants that were overbroad and | acked particularity.

The Fourth Amendnent to the Constitution protects the “right of the
people to be secure in their persons, houses, papers, and effects

agai nst unreasonabl e searches and seizures . . . .” U S Const. anend.
IV. To secure these rights, the Fourth Amendnent provides “no Warrants
shal |l issue, but upon probabl e cause, supported by Cath or affirmation
and particularly describing the place to be searched, and the persons
or things to be seized.” 1d. The goal of the Fourth Amendnent is to
ensure that a search will be carefully tailored to its justifications,
and will not becone a wi de-ranging exploratory search. Maryl and v.

Garrison, 480 U.S. 79, 84 (1987). The particularity requirenent serves
this goal by preventing general “rummaging in a person’ s bel ongi ngs” and
preventing “the seizure of one thing under a warrant describing
another.” Andreson v. Maryland, 427 U S. 463, 480 (1976). \Wether or
not to seize an item is not within the discretion of the officer

executing the warrant. I d.
A search warrant is adequately worded if its description of the
evidence to be seized is sufficiently definite to enable the searching

officers to identify the property authorized to be seized. Uni ted
States v. Summage, 481 F.3d 1075, 1079 (8th Cr. 2007), cert. denied,
--- S CG. ---- (Jan. 7, 2008). How definite or specific a warrant nust
be will depend on the circunstances of the case and on the type of itens
i nvol ved. Id. The particularity requirenment is a standard of
practicality rather than technicality. 1d.

In this case, each of the warrants listed “a .45 cali ber handgun
a .32 caliber handgun . . . blood, bloody clothing, DNA evidence and
fi ber evidence, any or all equipment, devices, records, computers and
comput er storage discs, to include the seizure of conputers to retrieve
such records . . . all financial records pertaining to the disposition
of the proceeds of the violation of the crimnal Ilaws specified
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above . . . [and] programmabl e instrunents such as tel ephones, voice
mai |, answering nachines, [and] electronic address books” anobng the
itens to be searched. (Exhibits D5, D6, D7.) At Dnw ddie's
residence, the officers seized a receipt fromthe Flying J Travel Pl aza.
This receipt was dated April 22, 2006 - the date of the nurder - and
therefore authorized by the seizure of “records.” The officers also
seized a conmputer tower, two pairs of boots, two t-shirts, and a pair
of blue jeans. Seizure of these itens was authorized, respectively, by
the authority to seize “conputers and computer storage discs,” and
“bl oody cl othing, DNA evidence and fiber evidence . . . .” See Sunmage,
481 F.3d at 1079.

At C & MWheels, the officers seized two pi eces of paperwork. The

seizure of the paperwork was authorized by the seizure of “records,”

even if not imediately identifiable as a “record.” See id. Under
Summage, officers do not need to determ ne the precise nature of anitem
on-site. 1d. In an effort to preserve an individual’'s privacy,

officers may analyze off-site, the nature of relevant materials. Id.
In this case, the paperwork could be seized on-site, and exam ned off-
site to determine if it fell within the “records” authorized by the
search warrant. See id.

At Barbara Dinwi ddie’'s apartnent, the officers seized a pair of
tenni s shoes. Seizure of the tennis shoes was authorized by the
authority to search for “bloody clothing, DNA evidence and fiber
evidence . . . .” See id.

The warrants authorizing searches of Dinwi ddie s residence,
Di nwi ddi e’ s busi ness, and Bar bar a Di nwi ddi e’ s apart nment wer e
sufficiently definite to enable the searching officers to identify the
property authorized to be seized.

Probabl e Cause Requi renent

Dinwi ddie argues there was an insufficient nexus between the
suspected crimnal activity and the areas to be searched.

For a warrant to issue properly under the Fourth Amendnent, the
warrant nust be supported by probable cause. I1linois v. Gates, 462
U S. 213, 238-39 (1983). Probable cause exists, if under the totality
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of the circunstances, “there is a fair probability that contraband or
evidence of a crine will be found in a particular place.” 1d. In
deci di ng whether there is probable cause to support a warrant, a judge
may draw reasonable inferences fromthe totality of the circunstances.
Summage, 481 F.3d at 1079.

Inthis case, each of the warrants was supported by probabl e cause.
The first search warrant authorized a search of Dennis D nwddie's

residence, 416 Manorstone Lane. In the supporting affidavit, the
swearing officer detail ed Dennis D nw ddie s invol vement wi th obtaining
and distributing quantities of marijuana. In addition, the swearing
officer stated that drug dealers “very often wll hide contraband,

proceeds of drugs sales and records of drug transactions in secure
| ocations such as their own residences . . . .” (Exhibit D-5.) Based
on the swearing officer’s experience, there was a fair probability that
evi dence of a crinme would be found at Dinwi ddie' s residence. See, e.q.,
United States v. Caswell, 436 F.3d 894, 899 (8th Cr. 2006) (judges can
infer, “in the case of drug dealers, that evidence is |likely to be found
where the dealers live.”); United States v. Johnson, 641 F.2d 652, 659
(9th Gr. 1980) (“Drug dealers frequently hide contraband at their
resi dences.”).

The second search warrant authorized a search of Dennis Dinwi ddie’'s
busi ness, C & MVWheel s, 2901 Fort Canpbell Boul evard. In the supporting
affidavit, the swearing officer noted how Clarksville police officers
had performed a consent search of Dinwiddie' s person and his vehicle
shortly after the controlled delivery. 1In searching the vehicle, the
officers found $10,000 in cash in the trunk of D nwiddie' s vehicle.
Di nwi ddi e stated the noney was related to his business, C & M Weels.
In addition, the swearing officer stated that drug dealers “very often

will hide contraband, proceeds of drugs sales and records of drug
transactions in secure locations such as . . . their businesses . . . .”
(Gov. Ex. D-6.) In light of the swearing officer’s experience and
Di nwi ddi e’s own statenent, |inking the $10,000 in cash to C & M Weel s,

there was a fair probability that evidence of a crine would be found at
D nwi ddi e’ s busi ness. See, e.qg., United States v. Porter, 221 Fed.
Appx. 836, 839 (11th Gr. 2007), cert. denied sub nom Flowers v. United
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States, 128 S. C. 521 (2007) (“The evidence showed that the [|iquor
store was a ‘front business’ established by the conspiracy to facilitate
its drug dealing and to launder the proceeds.”); United States v.
Bonadonna, 775 F.2d 949, 951-52 (8th G r. 1985) (the defendants “forned
a corporation . . . to launder noney from their illicit drug

deal i ngs.”).

The | ast search warrant authorized a search of Barbara Dinw ddie’'s
apartment, 376 South Lancaster, Apartnent 266. In the supporting
affidavit, the swearing officer detailed how the darksville Police
Departnment had performed a controlled delivery of marijuana to Barbara’s
apartnent. In addition, the swearing officer stated that drug deal ers
“very often will hide contraband, proceeds of drugs sales and records
of drug transactions in . . . residences of others who are participants
in or aiders and abettors of the drug conspiracy . . . .” (Gov. Ex. D
7.) In light of the controlled delivery at Barbara Dinw ddie’'s
apartnent and Barbara' s relation to Dennis Dinwiddie, there was a fair
probability that evidence of a crinme would be found at Barbara
D nwi ddi e’ s apartnent. See United States v. Hernandez-Rodriguez, 352
F.3d 1325, 1332 (10th Gr. 2003) (“Wen the warrant affidavit refers to
a controlled delivery of contraband to the place designated for search,

t he nexus requirenent of probable cause is satisfied . . . .7).

The warrants authorizing searches of D nwiddie s residence,
D nwi ddi e’ s busi ness, and Barbara Di nwi ddie’'s apartnent were supported
by probabl e cause.

“Dee” as Dennis Dinw ddie

D nwi ddi e argues there is no proof he is “Dee.”

The supporting affidavit describes the controlled delivery of
marijuana at Barbara Dinw ddie's apartnment and the subsequent consent
search of Dennis D nw ddie. During that search, Dinw ddie explained
that he was a co-owner of C & M Weels. The supporting affidavit |ater
describes the events of April 22, 2006, through the statenents of
M chael Hunt. Hunt referred to Dennis Dinwiddie as “D.” The affidavit
then states, “*D was later identified as Dennis D nwi ddie, who is part
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owner of a tire and wheel shop in Carksville, Tennessee.” (Gov. Exs.
D5 D6, D7.)

According to the facts, the Mssouri State Hi ghway Patrol
interviewed M chael Hunt on April 26, 2006. At the time, the officers
had not yet connected “Dee” with Dennis D nw ddie. However, by the end
of the interview with Hunt, Sgt. Stoelting renenbered seeing a
d arksvill e phone number on Burgos’s phone records |linked to a Dennis
Dinwi ddie. After this discovery, the officers requested a photographic
lineup with Dennis Di nw ddie. The next day, Hunt identified Dennis
Dinwi ddie as “the man | know as Dee.” (Gov. Ex. D-2.) The sane day,
Billy Meador also identified Dennis Dinwi ddie as the man “known to ne
as Dee.” (Gov. Ex. D10.) Hunt and Meador each nmade their
identifications around 2:00 p.m Later that evening, the officers
prepared the applications for search warrants presented to Judge Hestl e.

The supporting affidavit relies heavily on facts from the
statenments of Mchael Hunt. And before conpiling the search warrants,
Hunt positively identified Dennis Dinwi ddie as Dee. The affidavit al so
states that officers were able to capture several phone nunbers from
Burgos’s cell phone records. Based on these facts, there was sufficient
proof that Dee was Dennis Dinwi ddie when the warrant affidavit was
presented to Judge Hestle. The search warrants were not invalid sinply
for failing to list all the underlying facts supporting the stated
conclusion that “*D was |later identified as Dennis Dinwmddie . . . .”
See United States v. Liberti, 616 F.2d 34, 37 (2d Cir. 1980) (“Police
officers applying for search warrants are not required to provide a

[judge] with all the information in their possession.”).

Il1legally Obtained Evidence

Dinwi ddie argues the supporting affidavits contain illegally
obt ai ned evidence. The illegally obtained evidence refers to statenents
officers obtained from D nw ddi e on January 27, 2006, while he was at
his sister’s apartnment. As noted above, these statenments were obtai ned
| egal ly.
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Facially Invalid

D nwi ddi e argues the search warrants are invalid on their face
because the warrants indicate they were returned on February 28, 2006.

Agent Kelly Darland delivered the search warrants for D nw ddie’s
residence, Dinw ddie s business, and Barbara Dinw ddie's apartnment to
Judge Hestle on April 27, 2006, at 9:10 p.m (Gov. Exs. D5, D6, D7.)
However, the handwitten notation indicates the warrant for D nw ddi e’ s
resi dence and D nwi ddi e’ s busi ness were returned on "February 28, 2006."
The handwitten notation for Barbara Dinw ddie’'s apartnent shows the
warrant was returned on April 28, 2006.

The "February 28, 2006," return date is obviously incorrect.
However, the incorrect date is no nore than a clerical error, and does
not affect the validity of the search warrants. See United States v.
Henderson, 471 F.3d 935, 937 (8th Cr. 2006) (Judge's “clerical error”
does not affect the validity of the warrant).

Good Faith Exception

D nwi ddi e argues the good faith exception does not apply. Since
the warrants are valid and supported by probable cause, the good faith
exception need not be addressed. See Summage, 481 F.3d at 1080.

Cel I ul ar Phone
D nwi ddi e argues the informati on accessed fromhis cellular phone

shoul d be suppressed. |In particular, D nw ddi e argues the search of his
cel | ul ar phone was w thout a warrant, and therefore, per se
unr easonabl e. The facts of the case contradict this argunment. Each
of the search warrants authorized a search “upon Dennis D nw ddie” for
“progranmabl e instruments such as telephones . . . [and] electronic
address books . . . .” (Gov. Exs. D5, D6, D7.) The warrant for
D nwi ddi e’s business states that the evidence of a crime will be found
“upon Denni s D nwi ddi e and/ or &M at 2901 Fort Canpbel |
Boulevard . . . .” (Gov. Ex. D-6) (enphasis added). The warrant does

not require that the search of D nw ddie occur at the |location naned in
the warrant. The search warrants were not returned until after
Di nwi ddi e’ s arrest.
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During Dinwi ddie' s arrest, officers seized the cellular phone and
| ater accessed a list of the received calls, dialed calls, and the
phone’ s address book. The seizure of the cellul ar phone and subsequent
search of the phone’s call |ogs and address book were authorized by the
search of “progranmabl e instrunents such as tel ephones.” The search of
t he phone’ s address book was al so authorized by the authority to search
for “electronic address books.” (Gov. Exs. D5, D6, D7.)

That said, the officers failed to |ist the cellular phone wthin
the list of itens seized. This om ssion does not render either the cel
phone or the information accessed suppressible. See United States v.
Ni chols, 344 F.3d 793, 799 (8th Gr. 2003) (where executing officers
fail to provide a conplete inventory of itenms seized, suppression is

required only if a defendant can denonstrate prejudice). The officers
arrested Dinw ddie pursuant to an arrest warrant (Gov. Ex. D-8), and
searched the phone pursuant to a search warrant (Gov. Exs. D5, D6, D
7). In addition, D nw ddie and his counsel are aware the cellul ar phone
was seized and searched, and have noved to suppress this evidence.
D nwi ddi e has not been prejudiced. See United States v. Dudek, 530 F.2d
684, 687 (6th Cr. 1976). Unli ke the case of an unlawful search and
seizure, the failure of an officer to file an inventory does not violate

any fundanental rights of the defendant. 1d. Sinply put, “[t]here is
no prejudice to the defendant that is inherent in the failure of the
officer to file an inventory.” 1d.

Sei zure of the cell phone and the subsequent search of the call
| ogs and address book were authorized by the |anguage of the search
warrants. The notion to suppress evidence obtained from the search
warrants should be deni ed.

D. Mbtion to Suppress ldentifications

Di nwi ddi e noves t o suppress t he phot ographic |ineup identifications
by Mchael Hunt, Billy Meador, and Raoul Cruz. D nw ddie argues that
the identifications were the result of undue coercion and were based on
procedures that were unduly suggestive and inherently unreliable.
(Docs. 231, 259.)
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Undue Coer ci on

D nwi ddi e argues the witnesses’ identifications were the result of
undue coercion. Specifically, he argues any identifications the
wi tnesses nade while in police custody were unreliable.

Billy Meador and M chael Hunt each cane to the police departnents
voluntarily on the days they nmmde the photographic identifications.
Only Raoul Cruz was under arrest when he identified Dennis Di nw ddie
from the photographic |ineup. The circunstances of Cruz’'s
identification do not indicate the police engaged in undue coercion,
making the identification unreliable. Wen Sgt. Heath showed Cruz the
lineup, Cruz was not handcuffed, threatened, coerced, or given any
prom ses. Sgt. Heath explained that a man involved in the April 22
2006, incident mght, or mght not, be in the I|ineup. Under these
facts, Cruz was not coerced and his identification was not unreliable
sinmply by being in custody. See United States v. Wolery, 735 F. 2d 818,
821 (5th Gr. 1984) (identification was suggestive, but still reliable,
where witness had been threatened with jail and felt he could “go free”

if he could identify the right person).

Undul y Suggestive and Unreliable

Dinwi ddie argues the identifications were based on police
procedures that were unduly suggestive and inherently unreliable.

Under the Due Process C ause, identification evidence nust be
suppressed if it results from procedures that are unnecessarily
suggestive and which may | ead to an irreparably m staken identification
Stovall v. Denno, 388 U S. 293, 301-02 (1967). To test the reliability
of identification procedures, courts engage in a two-step process.
See United States v. Rose, 362 F.3d 1059, 1065 (8th Cr. 2004). First,
the <court <considers whether the identification procedures were

i nperm ssibly suggestive. Id. Then, if the procedures were
i nperm ssibly suggestive, the court looks to the totality of the
ci rcunstances to determ ne whet her the suggestive procedures created a
substantial likelihood of irreparable msidentification. Id. In
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eval uating the likelihood of msidentification, five factors should be
considered: (1) the witness's opportunity to view the suspect at the
time of the crinme; (2) the witness's degree of attention; (3) the
accuracy of the witness’s prior description of the suspect; (4) the
| evel of certainty the witness denonstrates during the identification;
and (5) the length of tine between the crinme and the identification.
Manson v. Brathwaite, 432 U S. 98, 114-16 (1977).

Inthis case, the identification procedures were not inperm ssibly
suggestive. Billy Meador, M chael Hunt, and Raoul Cruz were all shown
the same photographic lineup. The lineup was conpiled by a civilian

enpl oyee in Jefferson City, Mssouri, who was not actively involved in
the investigation. The lineup consisted of two rows of three
phot ogr aphs, each set agai nst a bl ue background wi th a head-to-shoul ders
pi cture. Each of the six photographs featured an African- Aneri can nal e,

with short hair, a moustache, and a goatee. All of the nmen appeared to
be within a simlar age range. Including the picture of D nw ddie,

three of the men were wearing glasses and five of the men had dark
compl exi ons. None of the nen had facial features that distinguished him
fromthe others. Gven the simlarity in the photographs, the |ineup
card itself was not unduly suggestive. See Rose, 362 F.3d at 1066
(photographic lineup was not suggestive, where the six photographs
featured men with simlar physical features); see also United States v.
Galati, 230 F.3d 254, 260 (7th Cr. 2000) (“A lineup of clones is not
required.”).

The police procedures were also not suggestive. In each of the
three identifications, the police showed the wtness the sane
phot ographic lineup. And in each case, the officer explained that the
suspect fromApril 22, 2006, mght, or m ght not, be in the |lineup. The
officers never nmade any threats or promises in connection with the
phot ographic identifications. Gven these facts, the police procedures
wer e not suggesti ve.

Al so, each of the three identifications was i ndependently reliable.
Billy Meador net Dinwiddie in February or March 2006. Billy first net
Di nwi ddie at his wheel shop. Later, Billy drove with Dinw ddie from
Menphis to Carksville -- some 200 mles. This drive afforded Billy
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anpl e opportunity to view Dinwiddie. Once given the lineup card, Billy
Meador immediately identified the picture of D nw ddie. The
identification occurred no nore than three nmonths after Billy Meador mnet
D nwi ddi e. See United States v. Martin, 391 F.3d 949, 953 (8th Gr.
2004) (four-month delay between the crinme and viewing of the Iineup did

not create a likelihood of msidentification).

M chael Hunt first net Dinw ddie the day of the nurder. Hunt ran
into Dinw ddi e when he first drove up to the Meador hone. Later, after
t he nmurder, D nw ddi e approached Hunt and t he two spoke face-to-face for
three to four mnutes. This encounter occurred during the day and Hunt
described Dinwiddie as a tall, dark-skinned, skinny, African-Anmerican
mal e, with glasses. A few days later, Hunt immediately identified the
picture of Dinwiddie within the |ineup.

Raoul Cruz also first net Dinwiddie the day of the nmurder. Cruz
met Di nwi ddi e when he and Burgos entered the hone. Later, D nw ddie
approached Cruz at the dunp site, where Dinwiddie took down his
information and told him to keep his nmouth shut. Cruz described
Dnwddie as a tall, thin, African-Anerican nmale, who wore gl asses.
About three weeks later, Cruz immediately identified the picture of
Dinwiddie within the |ineup.

Looking to the Manson factors, all three witnesses had a good
opportunity to view Dinw ddie. D nwi ddie spoke to each of the
Wi t nesses, and Di nwi ddie confronted two of the wi tnesses shortly after
t he rmurder. Cruz and Hunt each provided an accurate description of
Dinwiddie. Al three witnesses imedi ately identified Dinwiddie within
the lineup. Hunt identified Dinwi ddie within days of the nmurder; Cruz,
within three weeks of the nmurder; and Billy Meador, within three nonths
of the nmurder. Each of the identifications was i ndependently reliable.
See Manson, 432 U. S. at 114-16.

The notion to suppress identifications should be denied.

RECOMVENDAT! ON
For the reasons set forth above,
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IT IS HEREBY RECOMMENDED that the notions of defendant Dennis
Di nwi ddi e to suppress statements (Doc. 223), to suppress evi dence (Docs.
224 and 245), and to suppress identification (Docs. 231 and 259) be
deni ed.

The parties are advised they have thirty days to file witten
objections to this Report and Recomrendati on. The failure to file
objections may result in a waiver of the right to appeal issues of fact.

/S/I David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on January 29, 2008.
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